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Introduction 
This case came as an appeal to the Honourable Supreme Court of India after a certificate for fitness 

was granted by the High Court of Andhra Pradesh. It was heard by a three- judge bench. The 

Defendant firm, had two partners who later entered into a deed of dissolution as the firm was in 

large volumes of debt and was running into losses. Further, it was agreed between the partners 

that Abdul Shukoor would exit the partnership taking one property worth Rs. 20000 with him, 

while the suit tannery would become the sole property of the other “continuing partner”.1 After 

the deed of dissolution was entered into, the other partner entered into an agreement for the sale 

of the suit property with the plaintiff, for a sum of Rs. 19000 and the deed of sale was later executed 

on May 20, 1949.2 However, Abdul Shukoor also became an executant of the sale deed as his 

other partner thought it to be safer to have done so. On the execution of the sale deed, possession 

was with the plaintiff who claimed to have effected improvements thereafter.3 Meanwhile, Arji 

Papa Rao filed a suit for recovery of a sum of Rs. 12950 against the firm and its partners.4 “The 

plaintiff impleaded as parties to the suit besides the attaching decree-holder who was made the 1st 

defendant, the debtor-firm and the two partners as Defendants 2 to 4 respectively and the son of 

the 4th defendant who executed the sale deed as his agent under a power of attorney as the 5th 

defendant.”5 The plaintiff made the argument that they he had paid the full amount of 

consideration and “purchased the property bona fide and for it’s full value” and since he had 

purchased it, he had the right to enjoy the possession of the suit property and it no longer belonged 

to the partnership or any of the partners.6 The first defendant in this case was also the only 

contesting defendant. They argued that the “sale in favour of the plaintiff was either a sham and a 

                                                      
1 Abdul Shukoor Saheb v. Arji Papa Rao AIR 1963 SC 1150 ¶ 2. 
2 Abdul Shukoor Saheb v. Arji Papa Rao AIR 1963 SC 1150 ¶ 2. 
3 Abdul Shukoor Saheb v. Arji Papa Rao AIR 1963 SC 1150 ¶ 2. 
4 Abdul Shukoor Saheb v. Arji Papa Rao AIR 1963 SC 1150 ¶ 3. 
5 Abdul Shukoor Saheb v. Arji Papa Rao AIR 1963 SC 1150 ¶ 3. 
6 Abdul Shukoor Saheb v. Arji Papa Rao AIR 1963 SC 1150 ¶ 4. 
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nominal transaction or in fraud of creditors of whom he was one.”7   

 

Judgement and Reasoning 

At the trial court level, the plaintiff’s claim and negatived the contention that was raised by the 

first defendant that the “sale was fraudulent as intended to defeat or delay creditors under Section 

53(1) of the Transfer of Property Act.”8 This judgement was then challenged at the High Court 

where the Judges reversed the decision of the Trial Judge. Thus, the main issues that arose were 

(1) Whether the suit sale deed was executed in fraud of creditors and therefore if it was binding or 

not? (2) Whether the sale deed was a genuine transaction? (3) Whether a suit under Section 53 of 

the Transfer of Property Act would be representative of all creditors and if Section 53 would 

continue to apply if the debtor had other property that could serve the interests of the creditors. 

The Court said that there was no doubt that the written statement was poorly drafted and the 

defendants did not raise two distinct pleas and instead “rolled both of them into a single plea 

raising the question “whether the plaintiff had title to the suit property and whether the claim order 

was liable to be set aside”.9 

 

The Court said that, “Section 53 of the Transfer of Property Act assumes that there is a real transfer 

intended to pass title to the transferee but that the transfer is vitiated by fraud which renders it 

voidable. In the summary proceedings under Order 21 Rules 58 to 61, having regard to the terms 

of Rule 61, the Court is concerned only with the question as to whether the transferee is in 

possession of the property in his own right and not on behalf of the judgment-debtor.”10 So, when 

there is a real transfer, though it may be liable to be impeached on the grounds of fraud on 

creditors, if the transferee has entered into possession, he would “succeed in the summary 

proceedings, with the result that it is the defeated attaching creditor who would have to figure as 

a plaintiff.”11  Thus, in every case, when a transfer is real but is liable to be set aside under Section 

53(1) on the provisions of Order 21 of the Rules 58 to 61 of the Civil Procedure Code the transferee 

is said to be  bound to succeed in the summary proceedings and the attaching decree-holder would 

have to figure as a plaintiff and the suit would be a representative suit. From this it is said that it 

follows that in no case can an attaching creditor who defends a suit to set aside a summary order 

                                                      
7 Abdul Shukoor Saheb v. Arji Papa Rao AIR 1963 SC 1150 ¶ 5. 
8 Abdul Shukoor Saheb v. Arji Papa Rao AIR 1963 SC 1150 ¶ 5. 
9 Abdul Shukoor Saheb v. Arji Papa Rao AIR 1963 SC 1150 ¶ 7. 
10 Abdul Shukoor Saheb v. Arji Papa Rao AIR 1963 SC 1150 ¶ 24. 
11 Abdul Shukoor Saheb v. Arji Papa Rao AIR 1963 SC 1150 ¶ 24. 
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in his favour resist it on the plea of fraud under Section 53(1).12 The judgement further said that 

this line of reasoning did not take into account certain possibilities and the alternative defence was 

not open in claim proceedings, however, if the same were erroneously entertained and an order 

was passed against a transferee, it would be an order which would have to be set aside by a suit 

by the defeated transferee and cannot be ignored.13 Thus it was held that Section 53(1) of the 

Transfer of Property Act rendered the transaction to be voidable “at the instance of the creditors 

if the transfer was effected with the particular intent specified and the statute does not prescribe 

any particular method of avoidance.”14 The Judges concluded that there was no substance in the 

point that anything in Section 53(1) originally, precluded that the sale in favour of the Plaintiff 

was vitiated by fraud. It was further urged that an amendment be made to the third paragraph of 

Section 53(1) to thereafter render transfers voidable under paragraph 1 of Section 53(1).15 

Ultimately, the appeal failed and it was dismissed with costs. 

 

 

Analysis 

The first case that significantly affected the development of the laws on fraudulent transfers was 

the case of Twyne v. Pierce. In this case, to prevent the creditor from collecting, Pierce executed 

a deal with Twyne whereby he assigned all his personal property to Twyne. Pierce however, 

continued to be in possession of his own property. The creditor, obtained a Writ to execute on 

Pierce’s property. After this, the Creditor alleged that Pierce had made a fraudulent transfer of his 

property to Twyne, which implicated the Fraudulent Conveyances Act of 1571, also known as 

Chapter 5 of the Statute of 13 Elizabeth.16 This act declared fraudulent transfers to be a crime 

against Crown. 

 

Section 53 of the Transfer of Property Act deals with fraudulent transfers. The main objective of 

this section is to protect the creditors’ interests. The Allahabad High Court, in the case of Sarju 

Prasad v. Jai Karan, cited a similar case and ultimately rejected the appeal. The court concluded 

that the previous case's findings were valid since they were based on pertinent evidence on record. 

The court deemed any contrary decision to be unreasonable or "perverse." As a result, the appeal 

                                                      
12 Abdul Shukoor Saheb v. Arji Papa Rao AIR 1963 SC 1150 ¶ 24. 
13 Abdul Shukoor Saheb v. Arji Papa Rao AIR 1963 SC 1150 ¶ 25. 
14 Abdul Shukoor Saheb v. Arji Papa Rao AIR 1963 SC 1150 ¶ 28. 
15 Abdul Shukoor Saheb v. Arji Papa Rao AIR 1963 SC 1150 ¶ 29. 
16 Jay Adkisson, Twyne's case and the most infamous flock of sheep in Anglo-american law Forbes (2020), 

https://www.forbes.com/sites/jayadkisson/2020/01/06/twynes-case-and-the-most-infamous-flock-of-sheep-in-

anglo-american-law/?sh=e81ebac4227c (last visited Apr 25, 2023).  
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was dismissed.17 

 

The Law Commission of India, sanctioned by the government, has recommended certain changes 

to legislation based on this particular case. The case highlights the need for speedy justice and the 

avoidance of unnecessary litigation when immovable property is purchased. The Commission 

suggests that the sale deed for any purchased property must be registered, as failure to do so can 

lead to foul gameplay and unwanted disputes. These changes aim to improve the legal system by 

addressing the challenges faced by those who purchase immovable property. The Commission 

hopes that these recommendations will prevent further issues from arising and ensure that the legal 

process is efficient and just.18 

 

Conclusion 

In conclusion, the case of Abdul Shukoor Saheb v. Arji Papa Rao has been extremely important 

in determining the status of fraudulent transfer laws in India. While the Doctrine of Fraudulent 

Transfers originated and was developed in the realm of English legislation and was passed onto 

India, it has been extremely crucial in the development of property law in India and in ensuring 

the protection of the rights of a creditor in the Indian economic and legal spheres. 

 

                                                      
17 Sarju Prasad v. Jai Karan, 1998 SCC OnLine All 722 
18 Need for Speedy Justice – Some Suggestions, law commission of India, 221 (18th ed. 2009).  
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